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Objective: To identify patterns in trial testimony that may reflect on the intentions or expectations of
tobacco manufacturers with regard to the introduction of potential reduced exposure products (PREPs).
Design: Research was conducted using the Deposition and Trial Testimony Archive (DATTA) collection of
trial testimony and depositions housed online at Tobacco Documents Online (www.tobaccodocuments.
org). Relevant festimony was identified through full-text searches of terms indicating PREPs or harm
reduction strategies. The role and function of PREPs in testimony were classified according to common and
contrasting themes. These were analysed in the context of broader trial arguments and against changes in
time period and the market.

Results: Andlysis of testimony suggests that the failure of PREPs in the market tempered initial industry
enthusiasm and made protection of the conventional cigarette market its major priority. The
“breakthrough”” character of PREPs has been de-emphasised, with trial arguments instead positioning
PREPs as simply another choice for consumers. This framework legitimises the sale of conventional brands,
and shifts the responsibility for adoption of safer products from the manufacturer to the consumer.
Likewise, testimony has abandoned earlier dramatic health claims made with regard to PREPs, which had
undermined industry arguments regarding efforts to reduce harm in conventional products. More recent
testimony advocates the broad acceptance of independent guidelines that would validate use of health
claims and enable the industry to market PREPs o consumers.

Conclusion: Trial festimony reflects the changing role and positioning of PREPs by the tobacco industry. The
findings are of particular importance with regard to future evaluation and potential regulation of reduced

harm products.

advocated the development of less harmful cigarettes
to reduce the health toll of smoking."” In the 1970s,
tobacco industry response to this strategy resulted in the
introduction and intensive marketing of low yield or “light”
cigarettes,” which demonstrated reduced smoke delivery as
measured by the Federal Trade Commission (FTC) smoking
assay. Both the Surgeon General and health care providers
recommended “lights” for persons that could not quit,” and
the majority of consumers today continue to believe that
these products are safer.® Yet it has become clear that ““light”
cigarettes have failed to address negative health outcomes” ®
and may in fact have persuaded some consumers not to quit.”
Internal evidence indicates that manufacturers knew “light”
cigarettes were not safer, despite marketing claims.'*"
More recently, a range of new products employing
unconventional technologies and promising reduced health
risks are being introduced into test markets. These products
are commonly referred to as potential reduced exposure
products, or PREPs. Some of the PREPs currently available
include modified cigarettes such as Advance (Brown &
Williamson), Quest (Vector), Omni (Vector) and Marlboro
UltraSmooth (Philip Morris (PM)), as well as cigarette-like
devices such as Eclipse (RJ Reynolds (RJR)) and Accord
(PM) (fig 1). PREPs represent a range of harm reduction
strategies including selective smoke delivery (for example,
charcoal filtration, elimination of tobacco specific nitrosa-
mines (TSNA)), reduced or eliminated nicotine delivery, and
reduced toxicity or mutagenicity of smoke (for example, by
heating rather than burning tobacco). The potential health
impact of PREPs has made them an emerging priority among
government and health agencies."”

Government and public health experts have long
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Industry advertising and press claims have drawn on both
published and unpublished findings to suggest that PREPs
are less harmful than conventional products."*'” However,
the reliability of industry studies has been called into
question.' Further, most PREPs have not been subject to
any impartial assessment of relative risk.” ' In its influential
2001 monograph, the Institute of Medicine (IOM) of the
National Academy of Science evaluated the issue of tobacco
harm reduction and concluded that there are no PREPs
currently proven to be safer than conventional cigarettes."”
However, the study indicated sufficient laboratory and
human data to suggest that harm reduction is a feasible
strategy to improve tobacco-related health outcomes, and
might present an achievable goal for persons who cannot stop
smoking.

Recent findings suggest that claims made by manufac-
turers may lead consumers to perceive PREPs as safer despite
a lack of adequate evidence.”® The introduction and market-
ing of PREPs may also prompt some consumers to delay
quitting or some former smokers to resume tobacco use."” *°
The IOM report emphasised the need to prevent widespread
misperceptions about PREPs (and, by association, tobacco
products in general), which might undermine tobacco control
efforts known to reduce tobacco use. The lack of a reliable
public source for information on the design and function of
PREPs has proved a stumbling block for accurate assessment
of their health impact.

Abbreviations: DATTA, Deposition and Trial Testimony Archive; FTC,
Federal Trade Commission; IOM, Institute of Medicine; PM, Philip
Morris; PREPs, potential reduced exposure products; R&D, research and
development; RIR, RJ Reynolds; TSNA, tobacco specific nitrosamines



PREPs in industry trial testimony

One area that has yet to be examined is the role of PREPs
within tobacco trial testimony (see Davis ef a/*! in this journal
supplement). There are significant challenges in attempting
to draw conclusions about the intentions or expectations of
the tobacco manufacturer based on statements made by
individuals in a trial context. Not least of these is the trial
context itself, in which the manufacturer is by definition
presenting a case to explain, defend, promote, or minimise its
own actions. Further, as the context of each particular trial
shifts, the goals of the manufacturer may alternate as well,
with testimony presumed to follow. To add to this complex-
ity, the testimony reflects the differences inherent in
statements made by different individuals, from different
companies, with different backgrounds and opinions; and
made in response to specific questions, and across time
periods. Despite these challenges, the trial testimony presents
a potentially valuable prism through which to consider
tobacco industry strategies.

The goal of this study was to provide an assessment of the
patterns apparent in the characterisation and discussion of
PREPs in presentations made to jury during trial litigation. A
sample of trial testimony focusing on PREPs was examined
according to the hypothesis that this testimony may shed
new light on the intentions, beliefs, and actions of
manufacturers with regard to harm reduction products. The
questions posed in the analysis of testimony were:

® What role or function do PREPs play within industry
testimony?

® How are PREPs described within industry testimony?

® How has the role or description of PREPs changed in
testimony over time (particularly in relation to corre-
sponding changes in public positions, market introduc-
tions, or other significant events)?

Reduced
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Figure 1 Some of the potential
reduced exposure products, or PREPs,
infroduced in the US market.

The third question is especially relevant given that the
available trial testimony coincides with the period of most
significant activity for PREPs within the commercial market-
place (fig 2).

METHODS

Research was conducted using the Deposition and Trial
Testimony Archive (DATTA) collection of trial testimony and
depositions housed online at Tobacco Documents Online
(www.tobaccodocuments.org/datta/). Relevant documents
were identified using the online interface through full-text
word searches of the DATTA collections. The searches
consisted of terms indicating harm reduction, names of
PREP brands on the market, and internal projects related to
PREP development (listed in turn below):

® unconventional, non-conventional, reduced harm, harm
reduction, reduced exposure, safe cigarette, safer cigarette,
denicotinised, nicotine free

® Eclipse, Premier, Accord, Omni, Advance, Quest, Score,
Next

® Delta, Sigma, Beta, Table, Trump, Tempo, ART.

Findings were limited to defence trial testimony and
attorney statements, and excluded testimony and statements
before the introduction of Eclipse in 1996 due to the limited
number of statements identified. It should be noted that trial
statements differ significantly in character from witness
testimony, which is given under oath and in response to
direct questions. Relevance was determined based on
whether the testimony or statements described harm reduc-
tion generally, or specific PREP products, including internal
PREP development, internal evaluation of PREPs, the role of
PREPs in the marketplace, or other insight into PREP design
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1989: Premier
1987: RIR released to fest 2000: Eclipse  2001: B&W
introduces market expanded to infroduces
Premier 1996: Eclipse, 1997: Eclipse, larger fest, Advance
"smokeless" 1989: RIR follow up to reintroduced to 1998: Master ~ marketed as Vector
cigarette to abandons Premier, intfroduced  test market with Settlement lower risk introduces
press ‘ Premier to test market hollow filter Agreement cigarette Omni
1989: PM test markets 1994: Mississippi 1997: PM 1998: Release of 2000: PM 2003: Vector's
denicotinised brand Next, first state of file suit announces the internal tobacco calls for low nicotine
which lasts only 6 months against tobacco Accord smoking  industry documents  government  cigarette
companies system regulation of  Quest
tobacco introduced

Figure 2 Timeline of introduction and marketing of potential reduced exposure products (PREPs). B&W, Brown & Williamson; PM, Philip Morris; RIR,

RJ Reynolds

and function. Discussion of conventional harm reduction
strategies (for example, selective filtration or smokeless
tobacco) was excluded. Overall, 96 relevant ““segments” were
identified from direct testimony, cross examination, and
attorney opening/closing statements. The selected testimony
and statements ranged between the years 1996-2003,
spanning 30 different trials, drawn from 23 separate
witnesses as well as 12 attorneys, and totalling more than
250 000 words.

An initial analysis was conducted summarising the major
points or arguments made in each segment of relevant
witness testimony, and categorising these points according to
a series of research questions: comparison of PREPs to
conventional products; stated goals or objectives regarding
PREPs; evaluations of market success/failure; reasons for
market success/failure; plans for future product commercia-
lisation; discussion of PREP safety; communicating benefits
to consumers; technical descriptions or demonstrations;
costs/efforts in internal development. Within each of these
categories, both common and divergent themes were
identified. Separately, the relevant primary arguments pre-
sented by trial lawyers in opening statements for both the
plaintiffs and defendants for the 30 trials sampled in this
study were identified and categorised as follows: feasibility of
(or lack of) product alternatives; defective product design;
reasonable response to health hazards/development of safer
products; contribution to the science (versus fraudulent/
irrelevant research); informing (or misinforming) consu-
mers; and product use as choice. The themes identified
within witness testimony were considered in relation to these
primary trial arguments, in order to account for differences
resulting from trial context.

Limitations to the final identified set must be considered.
The study was restricted to statements and testimony
identified and made available through the DATTA project
(described more fully by Davis et al*' in this supplement)
Further, the selected statements and testimony may in part
be an artefact of the search methods, particularly since some
scarches lent themselves to more evident results in text
searches than others (for example, ““Eclipse” versus ““Next”").
Within the set of relevant documents, testimony before 1998
was quite limited, although this is to be expected given the
recent availability of most PREPs. The search results were
heavily weighted toward PM and RJR, and in particular, to
discussion of their brands Premier, Eclipse, Accord, and Next.
This may simply be a function of the early availability of these
brands, or of the relative importance of these two manu-
facturers within the trials considered. Overall, the data
provide a reasonable snapshot of testimony during the period
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from 1996 to 2003, but is by no means inclusive of all
testimony in this area.

RESULTS

Themes and positions within testimony

A number of shared themes emerged in trials and testimony
in relation to the discussion of PREPs and of new harm
reduction strategies in general. These included the industry’s
stated commitment to its consumers and to a reduction in
health risks***’; the amount of time, money, and resources
invested in harm reduction efforts*?'; the significant
obstacles to development of a successful product®” ***7; and
the continuation of industry efforts despite setbacks.** Failure
to achieve significant harm reduction was presented not as a
fault of industry efforts but rather as a problem of consumer
choice.”’ For example, Dr DeBethizy, an RJR vice president of
research and development (R&D), noted that the responsi-
bility of the industry was not to make people smoke safer
cigarettes, but to provide an option which would or could
reduce risk if accepted by consumers: “What we did was
produced other cigarettes that people could choose to use if
they wanted...”””® Taken together, the primary role of these
positions was to support the impression of having done
everything possible to produce commercially acceptable
reduced harm products: “And I think we have done—taken
a good faith effort to approach this. We have succeeded in
some things and failed in others, but not because we hadn’t
tried.””””

Despite the many commonalities within trial testimony
and statements, the review identified significant differences
within each of the themes outlined above. These differences
are highlighted in the sections that follow.

Comparison of PREPs to conventional cigarettes
Inevitably within a trial context, PREPs were discussed by
contrast to conventional cigarettes. This contrast was some-
times highlighted or emphasised, while in other instances it
was understated. In some testimony, PREPs were described
as a radically different alternative to conventional cigarettes.
In other testimony, PREPs were described as a new series of
“safer” products, along the same continuum of ‘“safer”
products developed through gradual reduction strategies (for
example, reduced “tar””) or selective reduction strategies (for
example, filtration).

An example from the “radical change” spectrum could be
found in the following quote by Dr Townsend, a vice
president of R&D for RJR (1997), when asked to describe
Premier:
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| feel like Premier was a major step forward in addressing
the smoking and health issues. It had major reductions in
chemistry; it had major reductions in biology; it did have
significant reduction in environmental tobacco smoke. It
was a very different product. It did perform differently in
terms of taste characteristics; it didn’t burn down like a
tobacco-burning cigarette. It was, in some cases, difficult
to light, but | consider it a major advance in cigarette
design.* [emphasis added]

Features of this statement included the use of strong
declamatory phrases (“major step forward”; ‘“‘major
advance”) as well as an emphasis on product differences
with comparison to conventional cigarettes.

By contrast, Dr Lipowicz, a senior scientist for PM, when
questioned about a similarly radical PREP concept (in this
case, a battery-operated cigarette that heats rather than
burns tobacco) was careful here to place the product squarely
within the broader reduced harm continuum:

Accord is sfill a cigarette. Okay. You still heat tobacco.
You still generate smoke from tobacco. It still has some of
the same harmful smoke constituents that normal
cigarettes do. It just has less of them. It produces smoke,
but less of it.*' [emphasis added]

Features of this testimony were the lack of declamatory
statements and an emphasis on shared characteristics with
conventional cigarettes. Even the smoke from the Accord was
not described as different in character from conventional
smoke; instead, the emphasis was on the reduced levels of
smoke (that is, similarity to “low tar” cigarettes).

Descriptions of commercial success and market
objectives

The most obvious measures of commercial success are
consumer acceptance and adoption of the new product.
When discussing these measures of commercial success, the
testimony varied in its evaluation of the introduction of
PREPs in the market. In some cases, the term “failure”” was
applied unequivocally to describe the outcome of pro-
jects.” **** For example, Townsend acknowledged in 1997
that Premier had been a failure: ““Premier failed. Very low
consumer acceptance. [Question.] And translated, was that a
commercial failure? [Answer.] Definitely was a commercial
failure.””” In other examples this type of absolute judgment
was avoided in favour of a more descriptive assessment.
Thus, the same witness in 2003 used consumer acceptance as
the basis for evaluation, this time of the Eclipse product.
However, despite a level of acceptance in the market
equivalent to that of its predecessor Premier, his assessment
here was more ambiguous: “We’ve had a number of the [sic]
acceptors of the product. I would characterize it as a very
small number so far.”*

In other testimony, discussion of commercial market
objectives bypassed measures of market performance
entirely, focusing instead on the value of gathering new
information. For example, Szymanczyk (CEO of PM)
described the Accord test market as a ““consumer research
project”, with new innovations being developed based on
feedback.** Dr Whidby, a PM scientist, observed that because
the Accord was so radically different, they ‘“needed to learn a
lot from consumers... [for it] to have the best chance of
success”.” Dr Lilly, vice president of R&D for PM, claimed
that Accord was placed in test market to “prove to ourselves
that at least a few people would buy them” and because “we
wanted an audience that could call us or we could call them,
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telling us what was wrong with them.”””” Townsend made the
same assertions regarding Eclipse in 2003.*

In relation to this latter market objective, testimony
focused on ongoing efforts to improve PREPs in the test
market,* ¥ deferring evaluation of commercial success to
some time in the future rather than focusing on the present.
As summarised by Ms Beasley, vice president of marketing
for RJR, when asked about Eclipse in 1999: “We’re going to
keep working on the product until we get it right, and I think
each time we're getting closer.”**

Discussion of reduced harm and product safety
Although testimony was commonly in agreement that there
was no such thing as a safe cigarette, a wide range of claims
was made in trial regarding relative product safety. At one
end of this spectrum were strong claims that significantly
safer products were now available. For example, a defence
attorney for RJR in 1997 cited independent testimony stating
that the adoption of Premier “will save thousands and
thousands of lives” compared to products currently being
smoked.*’

At the other end of the spectrum were statements careful
to distinguish personal belief from scientific proof. Thus, in
cross-examination, Dr Kassman (vice president of R&D for
PM) was asked to explain an apparent reversal: “/[Question.]
Haven't you testified that Accord is a safer cigarette?
[Answer.] I have testified that I believe it’s a safer cigarette.
But I'm unable to go into the laboratory and do any testing
that would be accepted or assured that the cigarette is safe.””°
Townsend asserted that Premier was less risky than conven-
tional cigarettes ““[i]n my heart of hearts... no question about
it.””" A considerable amount of testimony followed this
pattern.” ** *

A “strength of evidence” approach (identified in an
attorney sidebar as a new public position adopted by RJR
with respect to Eclipse™) was also frequently cited in support
of claims for a higher likelihood of product safety. DeBethizy
observed that ““the weight of the evidence suggests that
Accord and Eclipse are safer than conventional cigarettes.”””®
Similarly, Townsend stated that, while there is “no scienti-
fically-accepted protocol that allows anyone to say defini-
tively this cigarette is safer... there’s a lot of data that
suggests Premier probably is.””>

Another quite different approach to evaluations of product
safety shifted focus to the need for product acceptance and
away from scientific measures. Examples included state-
ments such as: “[Y]ou can’t have a safer cigarette unless it’s
something that ... smokers find acceptable and will buy.””*
““Because having the safest product on the market is all very
well; if you don’t have people actually wanting to pick it up
and spend money on it, that is not really going to be adding
any benefits to the public health in this country.”** According
to this line of reasoning, it would be meaningless to apply the
“reduced harm” label to a product that no one would
willingly smoke.

Conveying product benefits and claims to the
consumer

The industry uniformly acknowledged in testimony the
difficulty in marketing PREPs without having successfully
conveyed to consumers the presumed benefits of reduced
risk.”” ** * This point was underscored by Lipowicz:

What we want to do is make a cigarette, make an
advanced cigarette that is safer and be able to tell people
that it is safer so that they might, you know, have an
informed choice about smoking it. So right now we have
some technologies to make cigarettes safer. We are using
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those technologies, but without the information, consumers
not knowing that it’s safer, you know, they wouldn’t—they
wouldn’t know—not even know to try it. So we would like
to have the ability to communicate with consumers in a
direct and scientific valid manner.

However, individual testimony differed considerably with
regard to assessing which communications of product
benefits were either possible or appropriate. DeBethizy
observed that RJR could not make claims of safety without
first achieving a consensus within the science and health
communities.”” Other testimony reflected the concern that
explicit claims of reduced harm might result in increased
liability either with respect to PREPs or to conventional
products.* In 1999 when asked about communication of
health benefits of Eclipse, Townsend replied as follows:
“[Question.] But you’ve never told consumers that it is safer?
[Answer.]...There’s no way to demonstrate that, to prove
that one cigarette is safer than another.”””

On the other hand, testimony would continue to assert,
even in the absence of a consensus within the scientific
community, the right to continue making health claims. For
example, Townsend in one instance defended ‘‘making
explicit health claims” in the case of the Eclipse product
(that is, that it reduces “risk of cancer, bronchitis, and
possibly emphysema’), observing that wherever reduced
health risks can be “clearly substantiated with data”, they
ought to be used in advertising and marketing.”' Likewise,
DeBethizy pointed to an array of tests that had been
conducted in the case of Eclipse and concluded that in the
meantime, “what we are claiming is that this cigarette
presents less risk and is likely to reduce your risk based on
the data that we have generated.”””

Contextual analysis of testimony

From the themes and statements summarised above, this
section describes patterns that could provide insight into
manufacturer intentions with regard to PREPs. The analysis
focused particularly on differences in trial context as well as
ongoing time and market changes. The relevant primary trial
arguments (for example, the industry has made every effort
to reduce harm; there is no feasible alternative cigarette)
were widely consistent across the sample considered for this
study; however, the role of PREPs in support of these
arguments shifted significantly, as described below.

Legitimacy of conventional brands, despite greater
health risks

Although PREPs were consistently used as an example of
industry efforts to address harm reduction, their relationship
to conventional cigarettes and conventional harm reduction
strategies shifted. The earliest testimony contrasted conven-
tional products with PREPs, whereas later testimony tended
to promote similarities. For example, in a number of cases,
earlier testimony described PREPs as ‘“superior’”, an
“advance” or “different”.* > > By contrast, later testimony
discussing the same or similar products tended toward more
neutral terms such as “option”’, ““alternative”, or “step in the
right direction”.** *” >* *' Thus, in later testimony PREPs were
more likely to be positioned as merely one choice (among
many others) for consumers, rather than being considered as
a new and significant advance—a ‘“better” product—in
comparison to conventional products. The distinction
between PREPs and conventional brands was erased.

This shift also appeared in regard to descriptions of how
PREPs were positioned in the commercial market—that is,
newer PREPs were described in the market as another brand
choice rather than as the ‘“next generation” product
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(represented, for example, by Premier®).
underscored in cross-examination of Lilly:

This point was

[Question.] And, Doctor, do you know why, why the
marketing people or the people from the sky [manage-
ment], do you know why they don’t, with this new
technology that you have worked so hard on and are
working so hard on, do you know why they don’t call it
[Accord] like Marlboro Two, the next generation, or
Marlboro Two, the new generation? Do you know why
they don’t do that? [Answer.] | can’t give you why. | don’t
sit in on marketing meetings. We have discussed in the
research group the same thing you are asking me.*

Different standards for evaluating reduced harm
versus conventional brands

In contrast to the similarities drawn between conventional
and non-conventional harm reduction strategies, the testi-
mony consistently differentiated standards that were appro-
priate for evaluating and communicating relative health risks
of conventional cigarettes versus PREPs. For example,
Townsend argued that industry measures of harm were
sufficient to evaluate PREPs.” Yet he claimed that larger
epidemiological studies would be required to evaluate
conventional brands, asserting that “[t]he basis for conclud-
ing that low tar is less risky is, in fact, epidemiology”” and that
it was the role of the public health community to conduct
that kind of research.’’ Likewise Whidby acknowledged that,
in contrast to its evaluation of PREPs, the industry had not
“marshal[led] that evidence with regards to biological safety
or reduced risks” with its introduction of “low tar” offerings
such as Cambridge.” This distinction was a focus of plaintiff’s
attorneys in cross examination, as it raised questions with
regard to the validity of health claims for PREPs in the
absence of epidemiology and large-scale public health
studies,” while at the same time undermining the legitimacy
of conventional harm reduction efforts (that is, gradual
reduction, selective filtration, etc).*

Need for product claims sufficient to promote
reduced harm products

The government and public health community were com-
monly paired as the main opposition to the introduction of
safer products.*** For example, the government was
described as preventing dissemination of information to the
consumer regarding product safety.”” As DeBethizy observed
with regard to the introduction of Premier: “People [public
health officials] came out and did all kinds of bizarre things
to try to discredit this product. And it was really unfortunate
because it was the crown jewel of efforts and of our efforts,
and it really reduced the toxicity dramatically.”*”

However, as earlier, dramatic claims boasting the develop-
ment of safer products gradually gave way to increasing
caution, the testimony showed less concern with government
and public health opposition to new products, and more
concern with how to legitimise claims of product safety. Later
testimony focused on which measures of safety were
available, and on what they were able to measure.
DeBethizy described a “battery of assays” used to support
the argument that “in a variety of different ways you have
reduced toxicity”. Reduction must be measured separately
“at the cellular level, at the DNA level, at the chromosome
level, at the skin intact organ level, in the variety of portions
of the airway, and in every other tissue in the body.”?” In later
testimony, the intent to prove increased product safety with
regard to PREPs was abandoned. Instead, increased product
safety was implied through the discussion of favourable
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results from any number of individual (but inconclusive)
measures. For example, as summarised by Dr Lewis, vice
president of R&D for PM:

We know that exposure is way down in this product. We
know that the chemistry is good. We know exposures that
we measure in humans is way down, but we don’t know
enough about the specific mechanism of what causes
disease to say that this product doesn’t still have what it
takes to cause disease.”

Taking the place of direct assertions of reduced risk was a
growing call for third party review and validation of health
claims. For example, testimony by DeBethizy and others
singled out the efforts by IOM to develop guidelines for PREP
evaluation, noting: “they’ve described a way that you can put
the evidence together and have it reviewed by an indepen-
dent body of scientists and they would look at it and see
whether you had the expectation or the anticipation that it
would be safer.”””*' * Independent validation of health
claims would enable the industry to market PREPs to
consumers in the absence of direct measures for product
safety.

Progress of industry efforts toward harm reduction
Testimony consistently supported the impression of progress
toward harm reduction, despite the reality of repeated
setbacks and the failure of PREPs to have demonstrated
any signs of commercial acceptance in test market.” * ** The
fact that PREPs had not achieved market success was
obscured behind the conviction that significant commercial
progress was likely to be achieved at any moment. It was
commonly accepted, as for example by Lilly in 2001 with
regard to Accord, that “the technology is ready now’.””
Although in practice, PREPs often remain in test market for
many years without being introduced nationally, in testi-
mony, this reality was rarely if ever reflected. New and safer
technologies were claimed to be commercially ready, while
test markets were represented as a transitory step toward the
commercial goal.

Promises with regard to commercial introduction—and by
extension, commercial acceptance—of PREPs became espe-
cially remarkable as they were forestalled from one year’s
testimony to the next. A specific time frame for new product
introductions was indicated in testimony for a number of
different PREP brands (including Eclipse, Accord, and SCoR)
all of which failed to come to fruition.”” *' ®*°' Yet, further
new market introductions and the probability of success were
always described as just around the corner. Indeed, the single
exception was quite refreshing: in 2003, Dr Gentry, a vice
president of R&D for RJR, observed when pressed on the
issue that, based on ““the evidence and what we’ve seen in
test marketing so far... certainly Eclipse is not doing well in
the markets that it’s doing in. I hope that it does well, um,
but having been through Premier and Eclipse now, high
hopes is not something I've got.”*

DISCUSSION

The primary role of tobacco industry discussion of PREPs in
trial testimony is to provide an effective defence in litigation.
By emphasising efforts to develop safer products, the trial
testimony supported industry claims that they acted to
reduce harm, despite the failure of PREPs in the marketplace.
At the same time, by focusing on lack of consumer
acceptance, the industry absolved itself of responsibility for
the marketing and adoption of these products. Thus, PREP
development was used to convey that, while the industry has
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What this paper adds

The potential impact of potential reduced exposure products
(PREPs) and other new products promising reduced health
risks has made them the subject of considerable debate
within the tobacco control community and an emerging
research priorify among government and health agencies.
However, the lack of pu%ﬁcly available information with
regard to reduced harm products has made comprehensive
evaluation difficult.

This is the first study to assess tobacco trial testimony as a
means to gain insight into industry strategies and intentions
regarding reduced harm products. Findings suggest that the
industry position has shiffed since PREPs were initially
introduced to the market, with promotion of “breakthrough’’
products increasingly tempered by market failures and the
need fo protect the conventional cigarette market. Findings
further suggest that the industry is unlikely to pursue an
aggressive strategy of reduced harm without government
irlﬂervenﬁon or independent validation of proposed health
claims.

not yet achieved success in harm reduction, it has acted in
good faith.

Although testimony is likely to reflect the ongoing
development of trial strategy, as much as if not more so
than to reflect developments in the external market or in
broader company strategy, there are indications that the
evolution of testimony may provide insight into industry
intentions with regard to PREPs. This insight, viewed in
combination with other relevant sources of information
regarding industry strategies, could be of value with regard
to future evaluation and regulation of reduced harm
products. For example, earlier testimony was consistent with
a greater expectation of eventual consumer adoption of
PREPs and gradual market success for one or more potential
breakthrough technologies. However, perhaps as failures in
the market tempered this initial enthusiasm, the focus
shifted to how not to kill the golden goose (conventional
cigarettes), despite the acknowledgment of new technologies
that presented safer alternatives.

Thus, over the span of trial testimony there appears to have
been a strategic repositioning in which PREPs became
increasingly placed within a broader continuum as one more
choice for consumers to consider. This shift legitimised the
sale of conventional brands, and reinforced the transfer of
responsibility for adoption of safer products from the
manufacturer to the consumer, thereby protecting the
traditional cigarette market. Indeed, within this framework,
nothing prevents the industry from continuing to introduce
new products with higher tar deliveries, at the same time as
they are introducing lower tar and reduced-risk brands.

As PREPs can only represent a viable ‘“choice” for
consumers for as long as they remain in market, it comes
as no surprise that in practice PREPs frequently remain in
test market indefinitely, despite no indication of market
progress. In the face of continued commercial failure, trial
testimony has remodelled test markets into ongoing con-
sumer research projects, with “success” defined in terms of
information gathering rather than consumer acceptance. This
shift justifies the continuation of these test markets in spite
of a lack of progress by any traditional measure. At the same
time, the promise of imminent product acceptance is directly
implied within testimony, reinforcing the good faith position
of the industry.

The findings outlined in trial testimony illustrate the major
dilemma presented by the introduction of PREPs as a viable
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long-term strategy. Early dramatic PREP health claims
undermined the legitimacy of the industry’s efforts to reduce
harm in conventional products, and indeed the legitimacy of
conventional products more generally. Yet, without the
ability to make health claims, the industry will remain
unable to market PREPs or present product benefits to
consumers, eliminating PREPs as a viable commercial
opportunity (and weakening evidence of their efforts toward
pursuit of harm reduction). An initial response within
testimony to this dilemma was the practice of implying
health claims through discussion of favourable results from
individual measures. This practice has in fact been used
publicly in the marketing of new products such as Eclipse
and Omni. However, such claims have proven to be open to
regulatory challenges and litigation. A long-term solution
advocated in more recent testimony was the broad accep-
tance of independent guidelines that would validate use of
health claims and enable the industry to market PREPs to
consumers.

Overall, the evidence from trial statements suggests that
the industry’s primary intention is to protect its conventional
products, with only marginal support of PREPs so long as
health claims remain impractical and commercial adoption
continues to appear unrealistic. Thus, the industry would
seem unlikely to pursue an aggressive strategy of reduced
harm without government intervention or independent
validation to support the explicit use of health claims and
encourage wide-scale consumer adoption.
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